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OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam R Millins, rendered at the
concl usion of an evidentiary hearing on August 1, 1990.° By
that decision, the |aw judge found that the Adm nistrator had

proven that respondent violated section 91.9 (now 91.13(a)) of

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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the Federal Aviation Regulations ("FAR " 14 C.F.R Part 91).°
Consequently, the | aw judge reduced the sanction inposed froma
suspension of 60 to 20 days.® Respondent clains that, contrary
to the findings of the | aw judge, he did not operate a helicopter
in a careless manner so as to endanger the property of another.
He asserts that the |l aw judge's decision rests on inherently
incredi ble testinony. For reasons set forth bel ow, we deny
respondent’' s appeal .

The Adm nistrator alleged that, while carrying passengers in
a Hughes 500D helicopter to the Mloli'i Valley State Park on the
i sland of Kauai, Hawaii, respondent |anded the aircraft in close
proximty (within 60 feet) of tents on the ground, overturning
one and destroying another. The helicopter landed in a clearing
near the cabin where respondent's passengers planned to stay. It
was established through witness testinony that there were two
tents in the area: a doned tent, which respondent adnitted seeing
fromthe air, and an A-frane pup tent, which respondent testified
he did not see, set up between two trees. One witness (M.

Brodie) stated that she was sitting outside the A-frane tent when

*The other charges of the conplaint alleging violations of
sections 91.79(d) (now 91.119(d)), 135.5, 135.293(a), 135.299(a),
and 135. 343 were dism ssed at the hearing.

Section 91.9 read as foll ows:

"Carel ess or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

*The Administrator did not appeal the dismssal of the
charges or the reduction in sanction.
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the helicopter began its approach. She clained that the
hel i copter "appeared to be comng in very rapidly and very | ow'
(Tr. at 67), blowing sand and dirt around, and as the helicopter
passed over her, the tent "ripped to shreds." (Tr. at 69). It
| anded, in her estimation, about 30 to 40 yards away.® One of
the helicopter passengers, however, testified that she saw the A-
frame tent after they landed and it did not appear to have been
damaged. In addition, an expert witness testifying for
respondent opined that the A-frame tent could not have been torn
by the rotor wash fromthis aircraft.

Anot her wi tness who was nearby when the helicopter |anded
stated that the doned tent blew over and rolled several tines.
This witness also clained that the doned tent had been staked
into the ground approximately 30 feet fromwhere the helicopter
alit. Respondent contradicted this statenent, saying that when
the helicopter |anded, the donmed tent was about 60 feet away and
was not anchored to the ground. Both he and his expert w tness
testified that the doned tent nust have been toppled by the w nd
because, in their opinions, the rotor wash woul d not have reached
that far.

The Admi nistrator also maintained that there was a narked
hel i pad nearby. It was reveal ed t hrough uncontroverted evi dence
that the helipad was actually a grassy area bordered by white

rocks, sone of which had been renoved or obscured from sight.

‘A passenger on the helicopter estimated that the A-frane
tent was about 70 to 80 feet fromthe helicopter.
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Admtted into evidence was the permt fromthe Hawaii Departnent
of Land and Natural Resources allowi ng the helicopter to | and at
MIloli'i, with instructions to "use heliport by mlo trees--
marked with white [borders].”

Based |l argely on Ms. Brodie's testinony, the | aw judge
deci ded that sone damage to property in fact resulted fromthe
i ncident and, nore specifically, that respondent should have nade
a nore careful approach into the area.

After considering the briefs of the parties and the record
bel ow, we have concl uded that safety in air conerce or air
transportation and the public interest require affirmation of the
| aw j udge' s deci si on.

In deciding this case, the critical issue becones whet her
the |l aw judge's conclusion that the rotor wash fromthe
hel i copt er approach danaged the A-frame tent is supported by a
preponderance of the reliable, probative, and substanti al
evidence. Such a finding rests on an eval uation of w tness

n>

credibility, and unl ess nade in an arbitrary or capricious

manner, is within the exclusive province of the |aw judge.

Adm nistrator v. Smth, 5 NISB 1560, 1563 (1986), quoting

Adm nistrator v. Kocsis, 4 NISB 461, 465 n. 23 (1982). Several

w tnesses told conflicting accounts of the incident and as such,
it was the law judge's responsibility, based on all the evidence
available to him to determ ne which version of the events he
found to be the nost believable and to render a decision

accordingly. Therefore, in order to succeed in his appeal,
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respondent nust show that, based on the information adduced at
the hearing, the | aw judge's conclusions were arbitrary and
capricious. W believe respondent has not net this burden.

First, respondent asserts that, based on the evidence, the
result reached by the law judge is incorrect. He clains that the
| aw judge's findings rest solely on the testinony of one
"interested" w tness whose version of the facts is inplausible,
as well as unreliable.” W disagree. A law judge's credibility
choices "are not vulnerable to reversal on appeal sinply because
respondent believes that nore probable explanations ... were put

forth...." Administrator v. Klock, NTSB Order No. EA-3045 at 4

(1989). As we have | ong acknow edged, issues of credibility are,

by nature, highly subjective. Admnistrator v. Walker, 3 NTSB

1298, 1299 (1978). Sone deference nust, of necessity, be given
to the |l aw judge, since he was in the best position to observe

and eval uate the denmeanor of each witness.® W do not believe

*Respondent asserts that this witness was an interested
party because her father-in-law (another wtness in the case) had
a |l ong-standi ng aninosity towards one of the passengers on the
flight and was the instigator of the conplaint that brought this
matter to the attention of the FAA. W do not view this
situation as sufficient inpetus to create an inference that the
witness lied at the hearing.

When determining witness credibility, |aw judges have the
discretion to give nore weight to one witness' testinony over
another's, whether it is self-serving or not, "so long as the
interests and notivations which could influence or color a
W t ness' testinony are reasonably apparent on the record...."
Adm nistrator v. Calavaero, 5 NISB 1099, 1100 (1986). "There is

no presunption in the law that a witness who has or may have a
personal stake in the outcone of a proceeding will not testify
truthfully.” [Id. n. 7

°To support his position, respondent cites Adnministrator v.
Powel |, 4 NTSB 642 (1983), a case where we reversed the | aw judge
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that the | aw judge espoused a version of the facts that was
i nherently incredible and thus we decline to disturb his
fi ndi ngs.

Respondent al so argues that under Adm nistrator v.

Reynol ds, 4 NTSB 240 (1982), in order to establish a violation of
section 91.9, the Admnistrator was required to prove the
I'i kel i hood of potential harm was unacceptably high or
respondent's judgnment was clearly deficient. Again, we nust
disagree. It was alleged in Reynolds that the respondent acted
carelessly, in violation of section 91.9, by operating a
helicopter too closely to a flagpole, even though no harm
resulted fromthe incident. The Board found that the
Adm ni strator did not prove the charge by a preponderance of the
evi dence, stating that
"a helicopter pilot nust alnost continually exercise
what is essentially a subjective judgnent ... to ensure
safe operation. Having entrusted such judgnent to the
pilot, the Adm nistrator, where he believes a specific
operation, which in fact occasi oned no adverse
consequences, did not involve a sufficient margin of
safety, cannot prove a violation of section 91.9 sinply
by showi ng the potential harmthat could have resulted

froma circunstance, such as collision with a flagpol e,
that did not occur.™

Id. at 242 (enphasis added). |In the instant case, the |aw judge
found that there were adverse consequences to respondent's
actions: nanely, the danage to Ms. Brodie's tent.

(..continued)

who relied on testinony that, in our assessnent, "strain[ed]
belief to the point of being inherently incredible.” |d. at 645.
The instant case is inapposite, however, in that the |aw judge's
decision to believe the testinony of Ms. Brodie was not a
decision made in an "arbitrary or capricious manner."
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Through his testinony, respondent reveal ed that he saw the
donmed tent when he flew over the area on approach, but saw no
peopl e or other tents in the vicinity. He clainmed that he never
saw the other tent, as it was obscured by trees. Gven the
circunstances, it would have been logical, as well as safe, for
respondent to infer that if he saw one tent then, very likely,
there were people in the area and, quite possibly, there were
other tents hidden fromview as well. He maintains that his
vi sual survey of the area was inpeded by tree cover. That fact,
however, is all the nore reason why he was careless in | anding at
the site, especially when there was a suitable | anding area cl ose
by. Therefore, it is our conclusion that respondent exercised

poor judgnent.



ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's order, as nodified by the initial
decision, is affirned; and

3. The 20-day suspension of respondent's airman certificate
shal | begin 30 days after service of this order.’

VOGT, Chairman, HART and HAMMERSCHM DT, Menbers of the Board,

concurred in the above opinion and order. COUGHLIN, Vice

Chai rman, and Menber LAUBER did not concur. Menber LAUBER

submtted the follow ng dissenting statement in which the Vice
Chai rman j oi ns.

'For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to FAR 8 61.19(f).



Not ati on 5870
Cct ober 27, 1992

MEMBER LAUBER, DI SSENTI NG

Based on a review of the evidence | cannot agree with the
decision of the majority in this case. | agree wth the
Respondent that the Law Judge's decision was based on inherently
incredi ble testinony.

The ALJ recogni zed that the testinony of Rosalyn Brodie was
critical to this case (Oral Initial Decision and Order, Page 3,
Line 13), and that the only issue on trial here was whether the
| andi ng was a “carel ess operation so as to endanger property. |
don't think there was any testinony, nor were there any
all egations about, danger to or damage to persons.” (Oa
Initial, Page 3, Lines 9-12; enphasis added) . Furthernore, he
recogni zed that the parties thenselves had stipulated that the
“hel ipad” was not an issue. (Oral Initial, Page 2, Line 18)

Brodie testified that-her A-frame tent was "ripped to
shreds."” (Tr. , Page 69, Line 12). Hers was the only testinony to
that effect, and was directly contradicted by other wtnesses,
including Ms. Erickson and M. Ishikawa, two of the passengers in
the helicopter. However, the ALJ accepted Brodie’ s version on
the basis that, "The portion of the tent that was toward the
helicopter, that would be visible fromthe helicopter, was that
portion of the tent that was still standing." (Oral Initial, Page
I Line 17).

Exhibit R-1 is an aerial photograph of the landing site.
During trial, wtnesses were asked to indicate, anong other
things, the location of the tents and the helicopter. During
cross examnation, Brodie was asked to indicate the location and
orientation of the A-frame tent allegedly “ripped to shreds."

(See Tr., Page 79). Exam nation of R-1 readily reveals that,
according to Brodie's own testinony, passengers on or in the
vicinity of the helicopter would have had nearly a full side view
of the tent, not a rear view as mstakenly believed by the ALJ.

On this basis alone, | think that Brodie's testinony is
i ncredi bl e.

~In addition, | think there are other troubl esome aspects of
Brodi e’ s testinony. | cannot agree that her relationship

daughter-in-law) to the principal antagonist in this case

Al exander Brodie) is irrelevant. Nor do | take confort in the
failure of the Admnistrator, through Brodie, to produce
phot ogr aphi ¢ evi dence whi ch supposedly exists regarding alleged
danmage to the tent.



Review of the testimony of both expert wtnesses, especially
that of the FAA's own expert, provides convincin% evi dence that
it is highly unlikely that rotor downwash could have resulted in
damage to either tent, given their |ocations with respect to the
hel i copter and its flight path, wnds on the day of the incident,
and the characteristics of the helicopter itself. It is also
illumnating to review the testinony of both experts, and again,
especially that of the FAA's expert, with regards to D Attilio's
prudence and judgnment in his selection of the landing site.
Wight, for exanple, refused to testify that a |anding under the

ci rcunstances established in trial would be inprudent (Tr. Pages
172-175) .

In short, the preponderance of reliable, substantive and
probative evidence in this record does not support a finding of

carel ess operation so as to endanger the property of others. |
woul d grant the Respondent’s appea
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VI CE CHAI RMAN COUGHLI N, dissenting

Havi ng fornalty di ssented with the decision of the
this case, like to associate nyself with the

statenment submtted by Menber Lauber.

majority in
di ssenting



